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Recent Amendments to the  
Federal Rules of Civil Procedure with 

Respect to Expert Discovery and 
Summary Judgment

This Quarterly Update1 addresses some recent amendments to the Federal Rules of Civil Procedure 
with respect to expert discovery and summary judgment. 

Background
In December, 2010, amendments to the Federal Rules of Civil Procedure, Federal Rules of Appel-

late Procedure, Federal Rules of Evidence, Federal Rules of Bankruptcy Procedure and Federal Rules 
of Criminal Procedure became effective.2

Among the amendments to the Federal Rules of Civil Procedure3 were amendments to Rules 26 and 
56 that are of particular note, which: (1) require far more extensive disclosures for witnesses offering 
expert opinion testimony who are not subject to the report requirement of Fed. R. Civ. P. 26(a)(2)(B); 
(2) provide work product protection for draft expert reports and disclosures, (3) provide (with three 
exceptions) work product protection for communications with experts subject to the report require-

1 Meyer & O’Connor, LLC (“Meyer & O’Connor”), a trial and appellate firm focusing on complex commercial litigation, 
tort and general civil litigation, criminal defense and civil rights litigation, publishes a Quarterly Update that addresses 
significant legal developments. The Quarterly Update is an informational service for clients, friends and acquaintances 
of the firm (and attorney advertising) and is not legal advice and does not create an attorney-client relationship with 
Meyer & O’Connor.

2 See, e.g, Amendments to the Federal Rules of Appellate Procedure, Federal Rules of Bankruptcy Procedure, Federal 
Rules of Civil Procedure, Federal Rules of Criminal Procedure and Federal Rules of Evidence, accessed at www.uscourts.
gov. 

3 Other Amendments to the Federal Rules of Civil Procedure provide that a discharge in bankruptcy need not be pled as 
an affirmative defense under Fed. R. Civ. P. 8(c) and changed Form 52, “Report Of The Parties’ Planning Meeting.” 

Attorney advertising material. This material does not constitute legal advice or create an attorney-client relationship with Meyer & O’Connor, LLC. 
Please direct questions or comments regarding these materials to Timothy P. O’Connor, Meyer & O’Connor, LLC, Suite 3300, 135 South LaSalle Street, 
Chicago, IL 60603; (e) toconnor@meyeroconnor.com; (p) 312-346-9000.
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ment of Fed. R. Civ. P. 26(a)(2)(B), and (4) set forth new procedures for summary judgment motions, 
at least some of which already had been widely followed under local court rules.

These amendments are described below in greater detail.

Amendments To Rule 26
Substantial Disclosures For Expert Witnesses Not Required To Provide Written Report. As before, the 

new Rule 26(a)(2) provides that “[a] party must disclose to the other parties the identity of any witness 
it may use at trial to present evidence under Federal Rules of Evidence 702, 703 or 705,” Fed. R. Civ. 
P. 26(a)(2)(A), and as before, the new Rule 26(a)(2) requires that “this disclosure must be accompanied 
by a written report … if the witness is one retained or specially employed to provide expert testimony 
in the case or one whose duties as the party’s employee regularly involve giving expert testimony.” Fed. 
R. Civ. P. 26(a)(2)(B). 

The difference between the old and the 
new versions of Rule 26(a)(2) comes in the 
disclosure for an expert who is not subject to 
the report requirement of Fed. R. Civ. P. 26(a)
(2)(B). The previous version of Rule 26(a)(2) 
required only that the “identity” of such wit-
nesses be disclosed. Fed. R. Civ. P. 26(a)(2) 
(December, 2009) The recent amendments 
added a new subsection (C) mandating that 
the disclosure of such experts must include 
far more information than simply the iden-
tity of the witness:

(C) Witnesses Who Do Not Provide 
a Written Report. Unless other-
wise stipulated or ordered by 
the court, if the witness is not required to provide a written report, this disclosure 
must state:

(i) the subject matter on which the witness is expected to testify; and 

(ii) a summary of the facts and opinions to which the witness is expected to tes-
tify. 

Fed. R. Civ. P. 26(a)(2)(C). Although a much more extensive disclosure now is required for an expert 
who is not subject to the report requirement of Fed. R. Civ. P. 26(a)(2)(B), the Advisory Committee 
Notes describe the required disclosures as “summary,” caution courts against reading the new provision 
to in effect require the kind of detailed report specified under Rule 26(a)(2)(B) for specially retained 
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experts or employees who regularly testify as experts and make clear that the disclosure need not in-
clude facts unrelated to the expert opinions that the witness (who may well also be testifying as a fact 
witness) will present:

Rule 26(a)(2)(C) is added to mandate summary disclosures of the opinions to be 
offered by expert witnesses who are not required to provide reports under Rule 26(a)
(2)(B) and of the facts supporting those opinions. This disclosure is considerably less 
extensive than the report required by Rule 26(a)(2)(B). Courts must take care against 
requiring undue detail, keeping in mind that these witnesses have not been specially 
retained and may not be as responsive to counsel as those who have.

This amendment resolves a tension that sometimes prompted courts to require re-
ports under Rule 26(a)(2)(B) even from witnesses exempted from the report require-
ment. An (a)(2)(B) report is required only from an expert described in (a)(2)(B). 

A witness who is not required to provide a report under Rule 26(a)(2)(B) may both 
testify as a fact witness and also provide expert testimony under Evidence Rule 702, 
703 or 705. Frequent examples include physicians or other health care professionals 
and employees of a party who do not regularly provide expert testimony. Parties must 
identify such witnesses under Rule 26(a)(2)(A) and provide the disclosure required 
under Rule 26(a)(2)(C). The (a)(2)(C) disclosure requirement does not include facts 
unrelated to the expert opinions the witness will present. 

Fed. R. Civ. P. 26, Notes Of Advisory Committee On 2010 Amendments.

Work Product Protection For Draft Reports And Disclosures And Communications With Experts Provid-
ing Reports Under Rule 26(a)(2)(B). Previously, Rule 26(b)(4) protected from disclosure (absent very 
unusual circumstances) only the work product of non-testifying experts who were “retained or special-
ly employed … in anticipation of litigation or to prepare for trial.” Fed. R. Civ. P. 26(b)(4)(D). Draft 
reports of experts falling under Rule 26(a)(2)(B) and communications with any experts were (absent 
some other protection) fair game in discovery. That has changed with the addition of new subsections 
(B) and (C) to Rule 26(b)(4), which provide work product protection for “any report or disclosure 
required under Rule 26(a)(2)” and further provide, with three exceptions, work product protection 
for “communications between the party’s attorney and any witness required to provide a report under 
Rule 26(b)(2)”:

(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A) 
and (B) protect drafts of any report or disclosure required under Rule 26(a)(2), 
regardless of the form in which the draft is recorded.

(C) Trial-Preparation Protection for Communications Between a Party’s Attorney and 
Expert Witnesses. Rules 26(b)(3)(A) and (B) protect communications between 
the party’s attorney and any witness required to provide a report under Rule 26(a)
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(2)(B), regardless of the form of the communications, except to the extent that 
the communications:

(i) relate to compensation for the expert’s study or testimony;

(ii) identify facts or data that the party’s attorney provided and that the expert 
considered in forming the opinions to be expressed; or

(iii) identify assumptions that the party’s attorney provided and that the expert 
relied on in forming the opinions to be expressed.

Fed. R. Civ. P. 26(b)(4)(B),(C). As the foregoing makes clear, all draft expert reports (Rule 26 (a)
(2)(B)) and all draft expert disclosures (Rule 26(a)(2)(C)) are now protected as work product under 
Rule 26(b)(3). Fed. R. Civ. P. 26(b)(4)(B). This protection also “applies to drafts of any supplementa-
tion under Rule 26(e)…” Fed. R. Civ. P. 26, Notes Of Advisory Committee On 2010 Amendments. 

With respect to retained or specially employed experts 
or employees who regularly testify as experts, who must 
provide a report under Rule 26(a)(2)(B), all communi-
cations between such experts and the party’s attorney 
are protected, except for communications that “relate 
to compensation for the expert’s study or testimony” or 
“identify facts or data that the party’s attorney provided 
and that the expert considered in forming the opin-
ions to be expressed” or “identify assumptions that the 
party’s attorney provided and that the expert relied on 
in forming the opinions to be expressed.” Fed. R. Civ. 
P. 26(b)(4)(C). Although “[t]he most frequent method 
for discovering the work of expert witnesses is by depo-
sition, … Rules 26(b)(4)(B) and (C) apply to all forms 
of discovery.” Fed. R. Civ. P. 26, Notes Of Advisory 
Committee On 2010 Amendments. 

The Advisory Committee Notes delineate with a fair amount of detail the specific contours of the 
work product protection provided by Rule 26(b)(4)(C), which (with three exceptions) shields com-
munications between a party’s attorney and an expert subject to the report requirement of Rule 26(a)
(2)(B): 

The protection … [covers] … any ‘preliminary’ expert opinions. Protected ‘com-
munications’ include those between the party’s attorney and assistants of the expert 
witness. The rule does not itself protect communications between counsel and other 
expert witnesses, such as those for whom disclosure is required under Rule 26(a)(2)
(C). The rule does not exclude protection under other doctrines, such as privilege or 
independent development of the work-product doctrine.
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[I]nquiry about communications the expert had with anyone other than the party’s 
counsel about the opinions expressed is unaffected by the rule….. The protection for 
communications between the retained expert and ‘the party’s attorney’ should be ap-
plied in a realistic manner, and often would not be limited to communications with a 
single lawyer or a single law firm. For example, a party may be involved in a number 
of suits about a given product or service, and may retain a particular expert witness to 
testify on that party’s behalf in several of the cases. In such a situation, the protection 
applies to communications between the expert witness and the attorneys representing 
the party in any of those cases. Similarly, communications with in-house counsel for 
the party would often be regarded as protected even if the in-house attorney is not 
counsel of record in the action. Other situations may also justify a pragmatic applica-
tion of the ‘party’s attorney’ concept.

Id.

With respect to the three exceptions to the work product protection of Rule 26(b)(4)(C), the “dis-
covery authorized by the exceptions does not extend beyond those specific topics.” Id. Thus, “even 
when the excepted topics are included among those involved in a given communication, the protection 
applies to all other aspects of the communication beyond the excepted topics.” Id. Here, as was the case 
with the work product protection afforded by Rule 26(b)(4)(C), the Advisory Committee Notes detail 
the specific contours of the three exceptions thereto and merit quotation at length. 

With respect to the exception in Rule 26(b)(4)(C)(i) for communications that “relate to compensa-
tion for the expert’s study or testimony,” the Advisory Committee Notes state:

In some cases, this discovery may go beyond the disclosure requirement in Rule 
26(a)(2)(B)(vi). It is not limited to compensation for work forming the opinions to 
be expressed, but extends to all compensation for the study and testimony provided 
in relation to the action. Any communications about additional benefits to the expert, 
such as further work in the event of a successful result in the present case, would be 
included. This exception includes compensation for work done by a person or orga-
nization associated with the expert. The objective is to permit full inquiry into such 
potential sources of bias.

Id.

With respect to the exception in Rule 26(b)(4)(C)(ii) for communications that “identify facts or 
data that the party’s attorney provided and that the expert considered in forming the opinions to be 
expressed,” the Advisory Committee Notes state:

[D]iscovery is permitted to identify facts or data the party’s attorney provided to 
the expert and that the expert considered in forming the opinions to be expressed. The 
exception applies only to communications ‘identifying’ the facts or data provided by 
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counsel; further communications about the potential relevance of the facts or data are 
protected. 

Id.

And with respect to the exception in Rule 26(b)(4)(C)(iii) for communications that “identify as-
sumptions that the party’s attorney provided and that the expert relied on in forming the opinions to 
be expressed,” the Advisory Committee Notes state:

[D]iscovery regarding attorney-expert communications is permitted to identify any 
assumptions that counsel provided to the expert and that the expert relied upon in 
forming the opinions to be expressed. For example, the party’s attorney may tell the ex-
pert to assume the truth of certain testimony or evidence, or the correctness of another 
expert’s conclusions. This exception is limited to those assumptions that the expert 
actually did rely on in forming the opinions to be expressed. More general attorney-
expert discussions about hypotheticals, or exploring possibilities based on hypothetical 
facts, are outside this exception. 

Id.

Finally, the Advisory Committee Notes shed light on what these new provisions—Rules 26(b)(4)(B) 
and (C)—do not protect and/or do not change:

Rules 26(b)(4)(B) and (C) do not impede discovery about the opinions to be of-
fered by the expert or the development, foundation, or basis of those opinions. For 
example, the expert’s testing of material involved in litigation, and notes of any such 
testing, would not be exempted from discovery by this rule. … Counsel are also free 
to question expert witnesses about alternative analyses, testing methods, or approaches 
to the issues on which they are testifying, whether or not the expert considered them 
in forming the opinions expressed. These discovery changes therefore do not affect the 
gatekeeping functions called for by Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993), and related cases.

Fed. R. Civ. P. 26, Notes Of Advisory Committee On 2010 Amendments. 

Amendments To Rule 56
The 2010 Amendments substantially rewrote Rule 56. Perhaps most important is not what did 

change, but what did not change. As the Advisory Committee Notes make clear, the amendments, 
while important, concern the “procedures” governing summary judgment motions, not the substan-
tive legal standards governing such motions:
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Rule 56 is revised to improve the procedures for presenting and deciding summary-
judgment motions and to make the procedures more consistent with those already used 
in many courts. The standard for granting summary judgment remains unchanged. 
The language of subdivision (a) continues to require that there be no genuine dispute 
as to any material fact and that the movant be entitled to judgment as a matter of law. 
The amendments will not affect continuing development of the decisional law constru-
ing and applying these phrases.

Fed. R. Civ. P. 56, Notes Of Advisory Committee On 2010 Amendments. With this backdrop, the 
principal amendments4 are as follows:

Subdivision (c); “Procedures.” The most significant change is the addition of a new subdivision (c) 
entitled “procedures.” Subdivision (c) “establishes a common procedure for several aspects of summary 
judgment motions synthesized from similar elements developed in the cases or found in many local 
rules.” Id. Subdivision (c) provides:

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely 
disputed must support the assertion by:

(A) citing to particular parts of materials in the record, including depositions, 
documents, electronically stored information, affidavits or declarations, stip-
ulations (including those made for purposes of the motion only), admissions, 
interrogatory answers, or other materials; or

(B) showing that the materials cited do not establish the absence or presence of a 
genuine dispute, or that an adverse party cannot produce admissible evidence 
to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object 
that the material cited to support or dispute a fact cannot be presented in a form 
that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it may 
consider other materials in the record.

4 There are recent amendments to Rule 56 that are not discussed herein because they are not intended to change either 
the procedural or substantive dictates of Rule 56 but simply to better express pre-existing dictates. For instance, the new 
subdivision (a) substitutes the word “shall” for “should” in the basic directive that the court grant summary judgment 
if the movant has satisfied the summary judgment standard (“The court shall grant summary judgment if …”) and also 
substitutes “genuine dispute” for “genuine issue” in the statement of the summary judgment standard (“no genuine 
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”). Fed. R. Civ. P. 56(a) (emphasis 
added). The Advisory Committee Notes make clear that “shall” was “restored” (“shall” had been used from 1938 to 
2007) because “[e]liminating ‘shall’ created an unacceptable risk of changing the summary … judgment standard.” 
Fed. R. Civ. P. 56, Notes Of Advisory Committee On 2010 Amendments. And “genuine ‘issue’ bec[a]me… genuine 
‘dispute’” because “‘[d]ispute’ better reflects the focus of a summary judgment determination.” Id. Amendments such as 
these, while important to note, do not really change Rule 56 and therefore are not discussed herein. 
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(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a 
motion must be made on personal knowledge, set out facts that would be admis-
sible in evidence, and show that the affiant or declarant is competent to testify on 
the matters stated.

Fed. R. Civ. P. 56(c).

“Subdivision (c)(1) addresses the ways to support an assertion that a fact can or cannot be genuinely 
disputed.” Fed. R. Civ. P. 56, Notes Of Advisory Committee On 2010 Amendments. “Subdivision 
(c)(1)(A) describes the familiar record materials commonly relied upon and requires that the mov-
ant cite the particular parts of the materials that support its fact positions.” Id. The materials relied 
upon must, of course, be “in the record.” Fed. R. Civ. P. 56(c)
(1)(A). If an evidentiary appendix is submitted with the motion,  
“[p]ointing to a specific location in an appendix satisfies the cita-
tion requirement.” Fed. R. Civ. P. 56, Notes Of Advisory Com-
mittee On 2010 Amendments. Subdivision (c)(1)(B), by contrast, 
“recognizes that a party need not always point to specific record 
materials” but instead, “without citing any other materials, may 
respond or reply that materials cited to dispute or support a fact 
do not establish the presence or absence of a genuine dispute.” Id.

Subdivision (c)(2) “provides that a party may object that mate-
rial cited to support or dispute a fact cannot be presented in a form 
that would be admissible in evidence.” Id. “The objection func-
tions much as an objection at trial…”; “there is no need to make 
a separate motion to strike”; and “[i]f the case goes to trial, failure 
to challenge admissibility at the summary … judgment stage does 
not forfeit the right to challenge admissibility at trial.” Id.

Subdivision (c)(3) “reflects judicial opinions and local rules 
provisions stating that the court may decide a motion for summa-
ry judgment without undertaking an independent search of the 
record” while acknowledging that the “court may consider record 
materials not called to its attention by the parties.” Id. Subdivision 
(c)(4) makes clear that an unsworn declaration under 28 U.S.C. 
§ 1746 may be used in summary judgment litigation to the same extent as an affidavit (other amend-
ments to Rule 56 make this clear too) and sets forth the requirements for declarations and affidavits 
used in summary judgment proceedings. Id; Fed. R. Civ. P. 56(c)(4). 

Subdivision (e); “Failing to Properly Support or Address a Fact.” “Subdivision (e) addresses questions 
that arise when a party fails to support an assertion of fact or fails to properly address another party’s 
assertion of fact as required by Rule 56(c).” Fed. R. Civ. P. 56, Notes Of Advisory Committee On 2010 
Amendments. Subdivision (e) provides: 
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(e) Failing to Properly Support or Address a Fact. If a party fails to properly support 
an assertion of fact or fails to properly address another party’s assertion of fact as 
required by Rule 56(c), the court may:

(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials—including 
the facts considered undisputed—show that the movant is entitled to it; or

(4) issue any other appropriate order.

Fed. R. Civ. P. 56(e). 

Thus, where a party fails to satisfy Rule 56(c)’s requirements for supporting or addressing an asser-
tion of fact, the court may 1) under subdivision (e)(1) “afford an opportunity to properly support or 
address the fact,” which “[i]n many circumstances …will be the court’s preferred first step,” 2) under 
subdivision (e)(2) “consider” the “fact … undisputed for purposes of the motion” (the adverse party 
“remains free to contest the fact in further proceedings”), or 3) under subdivision (e)(4) issue “other 
orders” that “may be appropriate”—“[t]he choice among possible orders should be designed to encour-
age proper presentation of the record.” Fed. R. Civ. P. 56, Notes Of Advisory Committee On 2010 
Amendments.

Finally, there is subdivision (e)(3), which, while setting forth the option of granting summary judg-
ment when a party fails to comply with Rule 56(c), actually operates as a limit on the court's ability to 
take this step. Subdivision (e)(3) states the core principal that, notwithstanding the failure of a party 
to properly support or address one or more assertions of fact in compliance with Rule 56(c), summary 
judgment nonetheless may not be granted or denied “by default”:

Subdivision (e)(3) recognizes that the court may grant summary judgment only 
if the motion and supporting materials—including the facts considered undisputed 
under subdivision (e)(2)—show that the movant is entitled to it. Considering some 
facts undisputed does not by itself allow summary judgment… Once the court has 
determined the set of facts—both those it has chosen to consider undisputed for want 
of a proper response or reply and any that cannot be genuinely disputed despite a pro-
cedurally proper response or reply—it must determine the legal consequences of these 
facts and permissible inferences from them.

Id. Properly understood, then, subdivision(e)(3) provides that, where a party's failure to comply with-
Rule 56(c) has resulted in concessions that tip the overall balance in favor of summary judgment, the 
court may grant such judgment.
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Subdivision (f ); “Judgment Independent of the Motion.” Reflecting “a number of related procedures 
that have grown up in practice,” subdivision (f ) recognizes the court’s robust ability to grant summary 
judgment at its own behest, subject to a requirement of notice to the parties and an opportunity for 
them to respond:

(f ) Judgment Independent of the Motion. After giving notice and a reasonable time 
to respond, the court may:

(1) grant summary judgment for a nonmovant;

(2) grant the motion on grounds not raised by a party; or

(3) consider summary judgment on its own after identifying for the parties mate-
rial facts that may not be genuinely in dispute.

Fed. R. Civ. P. 56(f ). Notwithstanding the broad language of Rule 56(f ), the Advisory Committee 
Notes caution that “[i]n many cases it may prove useful first to invite a motion; the invited motion will 
automatically trigger the regular procedure of subdivision (c).” Fed. R. Civ. P. 56, Notes Of Advisory 
Committee On 2010 Amendments.

Subdivision (g); “Failing to Grant All the Requested Relief.” Subdivision (g) provides that “[i]f the 
court does not grant all the relief requested by the motion, it may enter an order stating any material 
fact—including an item of damages or other relief—that is not genuinely in dispute and treating the 
fact as established in the case.” Fed. R. Civ. P. 56(g). This is a considerable retreat from the former sub-
division (d)(1), which had mandated that, where summary judgment was not “rendered on the whole 
action, the court should, to the extent practicable, determine what material facts are not genuinely at 
issue,” which facts were thereafter to be treated “as established in the action.” Fed. R. Civ. P. 56(d)(1) 
(December, 2009) (emphasis added). The Advisory Committee notes provide considerable insight into 
the thinking behind this change, including the sensible notion that a nonomvant should be allowed 
to save money by disputing just a few key facts of which it is confident withouth running the risk of 
admitting all other facts for the remainder of the case: 

Subdivision (g) … becomes relevant only after the court has applied the summary-
judgment standard carried forward in subdivision (a) to each claim, defense, or part of 
a claim or defense, identified by the motion. Once that duty is discharged, the court 
may decide whether to apply the summary-judgment standard to dispose of a material 
fact that is not genuinely in dispute. The court must take care that this determination 
does not interfere with a party’s ability to accept a fact for purposes of the motion only. 
A nonmovant, for example, may feel confident that a genuine dispute as to one or a 
few facts will defeat the motion, and prefer to avoid the cost of detailed response to all 
facts stated by the movant. This position should be available without running the risk 
that the fact will be taken as established under subdivision (g) or otherwise found to 
have been accepted for other purposes.
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If it is readily apparent that the court cannot grant all the relief requested by the 
motion, it may properly decide that the cost of determining whether some potential 
fact disputes may be eliminated by summary disposition is greater than the cost of 
resolving those disputes by other means, including trial. Even if the court believes that 
a fact is not genuinely in dispute it may refrain from ordering that the fact be treated 
as established. The court may conclude that it is better to leave open for trial facts and 
issues that may be better illuminated by the trial of related facts that must be tried in 
any event.

Fed. R. Civ. P. 56, Notes Of Advisory Committee On 2010 Amendments.

Subdivision (h); “Affidavit or Declaration Submitted in Bad Faith.” Subdivision (h), governing affi-
davits or declarations submitted in bad faith, makes three changes to the provision that previously ad-
dressed affidavits submitted in bad faith, the former subdivision (g): “Sanctions are made discretionary, 
not mandatory, reflecting the experience that courts seldom invoke the independent Rule 56 authority 
to impose sanctions…., the rule text is expanded to recognize the need to provide notice and a reason-
able time to respond” and “authority to impose other appropriate sanctions also is recognized.” Id.
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